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CHAPTER I

INTRODUCTION

1. Respect for human rights is one of the foundational principles of the Organization of American States (OAS), as reflected in its Charter. The mandate given to the Inter-American Commission on Human Rights (IACHR) in Article 106 of the Organization’s Charter, to “promote the observance and protection of human rights and to serve as a consultative organ of the Organization in these matters” gives substance to this commitment assumed by the States and has become a reality through the vision and practice of the various actors in the Inter-American Human Rights System (IAHRS): the Member States of the OAS (Member States); civil society understood in the broad sense: victims, organization, and associations, litigants, academics, and other persons and groups of persons involved in the System , as well as the Commission and the Inter-American Court of Human Rights.

2. As established in the American Convention on Human Rights, the Commission is made up of independent experts who do not represent the States. The independence of the Commission’s members is a guarantee contained in the very instrument that provided for its creation. Resolution VIII of the Fifth Meeting of Consultation of the Ministers of Foreign Affairs held in Santiago, Chile in 1959 established in section II that the members of the Commission shall be appointed “as individuals.” 

3. The requirement that the Commission enjoy independence dates back to the preparatory work for the Inter-American Specialized Conference on Human Rights.
 The preparatory work for that conference recorded the concern that the Organization’s General Assembly might insert into the Statute of the Commission “provisions that would substantially modify [its] functions and powers.”
 For that reason, the Specialized Conference expressly stated that “the Statute […] shall not contain, in reference to the structure and powers of the Commission on Human Rights, any provisions other than the complementary provisions”
 to the Convention. In exercising that independence, the Convention established that the IACHR “shall prepare its Statute, submit it to the General Assembly for approval, and issue its own Regulations.”

4. Since it was created on August 18, 1959, the IACHR has been perfecting its procedures, policies, and practices. That exercise has involved dialogue and broad consultation with the Member States, civil society organizations, victims, and other users of the System . 

I. THE LEGACY OF THE IACHR FOR THE INTER-AMERICAN COMMUNITY OF STATES AND THEIR PEOPLES

5. In the instrument creating the Inter-American Commission, the Member States recognized that “harmony among the American republics can be effective only insofar as human rights and fundamental freedoms and the exercise of representative democracy are a reality within each of them.”
 Constant protection of human rights and the monitoring of the democratic system have been the principal legacies of the IACHR for the inter-American community of States and their peoples.

6. In a context in which various countries were governed by authoritarian regimes, the IACHR was the only alternative whereby thousands of people could obtain some type of response when faced with illegal detentions, torture, executions, and disappearances of their loved ones. On-site visits, press releases, and country reports approved by the Commission between the 1960s and 1980s lent visibility to abuses committed with impunity by military dictatorships, for example. Against the scourge of violence arising from armed internal conflicts, the IACHR reported to the inter-American community on the abuses perpetrated both by law enforcement and illegal armed groups. The centerpiece of various peace agreements that marked the end of these conflicts in Central America was the need to rein in the human rights violations broadly denounced by the IACHR.

7. The IACHR has played an important role in the process of democratic transition in those countries where the imperative of consolidating the bases of the rule of law required the proper clarification of war crimes and crimes against humanity committed by authoritarian regimes. In this regard, the pronouncements of the Commission have contributed to the repeal of amnesty laws and the elimination of other legal or de facto barriers that prevent the victims of serious human rights violations from obtaining justice, truth, and reparations.

8. In this regard, the power to issue precautionary measures has allowed the IACHR to prevent irreparable harm to thousands of people who found themselves in at-risk situations. That mechanism has evolved constantly, as a result of lessons learned and best practices recognized over more than thirty years. It can now be said that this power is one of the IAHRS’s principal tools for preventing serious human rights violations. Human rights defenders, journalists, persons deprived of freedom, women, indigenous or tribal communities, lesbians, gays, and transsexual, bisexual, and intersex persons (LGTBI), migrants and individuals given the death penalty but who had pending complaints and found themselves in situations of imminent risk, have seen their life, integrity, and other fundamental rights preserved thanks to the adoption of precautionary measures by the Inter-American Commission. 

9. Throughout the 1990s, the Commission sought to increase the effectiveness of its human rights follow-up, monitoring, and promotion activities by creating Thematic Rapporteurships. The consolidation of specialized approaches in its various Rapporteurships has allowed the IACHR to identify, study, and issue recommendations to the Member States on the principal themes that make up the regional agenda in the area of human rights. These thematic perspectives have also been very important in advancing some topics that, although they remained invisible in public policies and in the regulatory environment of most States, were affecting a variety of fundamental rights of millions of people in the Americas.

II. THE IACHR’S CONTRIBUTION FOR THE NEW DEMANDS IN THE REGIONAL AGENDA

10. The democracies must be strengthened through a human rights culture in which persons who are under the jurisdiction of the Member States of the Organization are convinced that their rights are not at the pleasure of their governments but rather an obligation that can be demanded of their States through effective access to justice. They must be consolidated through transparent, free, and authentic electoral processes and by strengthening the independence of the different branches of government from political sectors or de facto powers. They must ensure that unmet social demands do not attach themselves to violent solutions but are resolved under the rule of law. It is a fundamental challenge to ensure that humans are aware of their civil, political, economic, social, and cultural rights and may rely on democratic institutions to demand and exercise them. The States established the System precisely so that, in cases where their domestic institutions do not provide an adequate response to human rights violations, the bodies of the IAHRS are the ultimate mechanism allowing citizens to obtain justice, truth, and reparations.

11. It is known that these days the human rights agenda presents a variety of themes, for which, among other actions, the IACHR issues thematic reports, decisions on petitions and cases, as well as pronouncements in the context of its monitoring power. In this way, the Commission has covered practically all the themes in the region’s new human rights agenda. In addition, its 2011-2015 Strategic Plan emphasized the need for progress in some areas on that agenda, including promoting action plans for developing standards and increasing the visibility of themes such as the rights of LGTBI communities and economic, social, and cultural rights (ESCR).

12. Based on pronouncements from the IACHR, various States have decided to adopt legislation and public policies directed to eradicating violence against women, amending provisions in their legal systems that unduly restrict freedom of expression, restoring ancestral lands to indigenous or tribal peoples, and adopting measures to resolve the situation of historical discrimination endured by entire sectors of their populations. 

13. In addition, the Commission has continued to be vigilant regarding the breakdown of the democratic-constitutional order, the absence of free, periodic elections, the duration of states of emergency, high levels of violence and impunity, among other conditions that compromise the full enjoyment of fundamental rights and guarantees. Through on-site visits, working visits, and country reports, the Commission has specifically called on the States to adopt measures needed to ensure conditions for the effective protection and fulfillment of human rights. 

III. THE PRINCIPAL CHALLENGES FOR THE IACHR IN EFFECTIVELY FULFILLING ITS MANDATE

14. In its Strategic Plan, the IACHR established the following objectives for the period 2011-2015:

a. Promoting full compliance with its decisions and recommendations;

b. Facilitating victims’ access to the Commission and running with optimum efficiency the individual petition system’s processes and procedures;

c. Staying current on the human rights situation in the Member States of the Organization and taking the action that the situation dictates;

d. Recognizing and including in all its activities the specific needs of groups that have historically been victims of discrimination;

e. Promoting the observance of human rights, knowledge and understanding of the System , and universal acceptance of the regional human rights instruments;

f. Publicizing the Commission’s work and, in so doing, instilling knowledge of human rights; and 

g. Procuring sufficient resources to discharge its mandate and achieve its other strategic objectives. 

15. An essential challenge in the reform process to which the IACHR is committed is to strike a delicate balance. The Commission recognizes its duty to strictly apply existing procedures to ensure not only legal certainty, but equality of arms and due process. At the same time, the situation of many of the victims that turn to the inter-American System  makes it necessary to maintain a reasonable degree of flexibility, as thousands of them are in the poorest and most excluded social strata of the hemisphere and do not have any legal counsel available to them. The reforms adopted by the IACHR, particularly as they concern the system of individual petitions, must recognize this level of inequality by building in flexibility and informality in its procedures, in order not to extend to the supranational arena the obstacles to access to justice that are unfortunately prevalent in some countries of the region.

16. For this reason, all the objectives of the Commission are pursued under the principle that governs all its actions: maintaining a balance between the scrupulousness and predictability needed to maintain and underscore a situation of legal certainty and the flexibility to adapt and respond to the needs of the victims of human rights violations.

17. Many of the concerns and recommendations of the System’s users could be addressed immediately if the IACHR had the resources indicated in its Strategic Plan. That document contains performance indicators and provides a series of action plans designed to streamline decisions on petitions, cases, and requests for precautionary measures, to expand monitoring capacity and promotion of human rights, to cover new demands from the inter-American community in this area and, thus, to establish the conditions to allow the IACHR to effectively fulfill the mandate given to it by the Member States.    

18. Achieving the objectives provided in the Strategic Plan requires prompt resolution of the following challenges: universality of the System, full access for victims, effective performance of the decisions of the System’s bodies, and the availability of resources for those objectives.


Full ratification of the System’s instruments

19. To achieve the maximum validity of the regulatory framework in the area of human rights in the Americas, the Member States must ratify all the inter-American instruments. Currently, there is an inter-American System with three levels of adhesion: one, under the American Declaration and the OAS Charter, under the supervision of the Inter-American Commission; a second system for Member States that have ratified the American Convention but have not accepted the jurisdiction of the Court; and a third for those countries that have ratified the Convention and accepted the jurisdiction of the Court. This reality puts millions of people at a disadvantage in terms of the degree of international protection for their rights.


Victims’ access

20. De jure and de facto access to judicial guarantees and protections is essential for reducing human rights violations.  The work of the Commission has shown that the hemisphere’s populations, particularly those belonging to sectors historically subject to discrimination, frequently do not gain access to suitable and effective judicial remedies for reporting human rights violations. This is particularly true for women, who represent half of the population.
  

21. In this situation, the inter-American System should be a complementary source for compensating and protecting victims. The cases before the regional system are used to identify challenges and deficiencies at the national level and to prioritize their solution. The concept of access to justice recognizes, however, that the existence of institutions is not sufficient to ensure the effective assertion of rights, since it is also necessary to ensure that procedures are accessible and, when justice is handed down with respect to some claim, that the decision is enforced by the executive branch. All these processes are part of a broad and substantive concept of access to justice.


Compliance with the System’s decisions

22. The efficacy of the System as a mechanism for supranational protection of human rights presupposes that the OAS Member States fully and effectively comply with the decisions of the Court and the Commission. To this end, the States must adopt legislative and other measures needed to ensure that the decisions adopted by the Commission and the Court have a mechanism that allows and facilitates their domestic enforcement. Although significant progress has been made in the implementation of IACHR recommendations and in compliance with the decisions of the Court, it has not yet been possible to achieve a level of compliance that would make it possible to guarantee the effectiveness of the System’s decisions. 

23. In this regard, it is important to highlight legislative reforms adopted by States in compliance with the Commission’s decisions that in terms of both their content and titles are consistent with the standards established by the IACHR through its system of individual cases. 


Effectiveness of the System and availability of resources

24. In its Strategic Plan, the Commission made clear its commitment to perform in each of its areas of work. More and better promotion, advances and efficiency in the processing of petitions and cases and in the adoption of precautionary measures are fundamental goals that appeal to all users of the System. However, considerations regarding the effectiveness of the System cannot focus solely on expected results but must also address on a priority basis the means needed to achieve those results. 

25. Some indicators are sufficient to illustrate the gap between the demands faced by the Commission and its limited resources. As of December, 2012, the IACHR was responsible for producing the initial study for more than 7,000 petitions; issuing decisions on admissibility in more than 1,300 cases, and on the merits of more than 500 cases, as well as following up the recommendations contained in 182 reports on the merits and agreements signed between States and petitioners corresponding to 100 friendly settlement reports. The IACHR is participating in the proceedings before the Inter-American Court in 132 cases in supervising compliance with the decision, in 31 cases that are in the substantiation phase, and in 36 provisional measures. It receives and adopts decisions involving more than 400 requests for precautionary measures per year and follows up a total of 585 with procedural status of measures in effect and requests to the parties for information. In summary, as of the month of December 2012 the IACHR had to attend diligently and with extreme care and efficiency to more than two thousand matters, including petitions, cases, requests for precautionary measures, and proceedings before the Inter-American Court.

26. The IACHR monitors the human rights situation in the hemisphere; it issues hundreds of press releases every year; it monitors the situation of women; children and adolescents; afro descendants; indigenous peoples, human rights defenders; migrants and their families; persons deprived of freedom; lesbians, gay, and trans, bisexual, and intersex persons; and well as the situation of economic, social, and cultural rights, and freedom of expression. In addition, in 2012 it participated in the process of negotiating 33 resolutions related to human rights for the General Assembly; maintained dialogue with the Member States and civil society; held three regular sessions, 71 public hearings, and 48 working meetings; it made more than 30 working and promotional visits led by Commission members in their capacity as country or thematic Rapporteurs; and conducted various seminars and training courses and a wide range of promotional activities.

27. To handle all these matters, the IACHR has seven members and the support of an Executive Secretariat endowed with OAS funds for hiring 16 attorneys, 11 administrative assistants and five employees in other areas. In this regard, the regular OAS budget only allows for a team of 32 persons plus the Executive Secretary and the Deputy Executive Secretary. Thanks to efforts promoted by the Commission itself to collect external resources, an additional 25 people were hired, who do not have their permanence guaranteed and who must be responsible for specific projects.
28. These indicators demonstrate the need to increase the allocation of permanent resources to allow the Commission to effectively carry out the mission entrusted to it by the States of the region, namely to ensure the promotion and protection of the human rights of the inhabitants of the Americas. 

IV. THE REFORM AGENDA OF THE IACHR
29. Since the start of this century, the OAS General Assembly has issued numerous resolutions emphasizing the importance of strengthening and improving the inter-American System .
 In addition, at various Summits of the Americas the Heads of State have expressed the importance of strengthening the Commission.
 

30. On June 29, 2011 the Permanent Council of the OAS created a Special Working Group to Reflect on the Workings of the Inter-American Commission on Human Rights with a View to Strengthening the Inter-American Human Rights System. On December 13, 2011 the Working Group adopted a final report, which was commented upon by some states and approved by the Permanent Council on January 25, 2012. The report contains 53 recommendations to the Inter-American Commission, 13 recommendations to the OAS Member States, and one recommendation to the Secretary General. The Report from the Special Working Group was approved by the Permanent Council on January 25, 2012
 and endorsed by the OAS General Assembly on June 5, 2012.

31. On January 27, 2012 more than 90 organizations signed a press release expressing their opinion regarding the recommendations and emphasized the need to open up a space for dialogue to discuss them in greater detail.

32. At its 144th Period of Sessions held in March 2012, the IACHR decided to undertake an in-depth and careful study of its procedures, policies, and practices and, as a part of this analysis, to carry out consultations with those involved in the inter-American System . On March 28, 2012 it held a hearing on the Process of Strengthening the Inter-American Human Rights System, in which a coalition representing more than 700 civil society organizations expressed their points of view. 

33. On April 9, 2012 the IACHR sent the Permanent Council the Position Document on the Process of Strengthening the Inter-American Human Rights System. This document contains a series of preliminary considerations on the recommendations in the report from the Special Working Group.

34. On May 30, 2012 it held a Regional Seminar on the recommendations from the Special Working Group.
  During its 145th Period of Sessions, the Commission prepared an agenda for reflection and consideration that incorporates the concerns and recommendations presented in the report from the Special Working Group and other observations issued by participants in the IAHRS, and decided to implement a methodology for a reform process. That methodology was communicated to the Member States on August 3, 2012 and published on the same day.

35. In designing the methodology, the Commission paid particular attention to work program of the Permanent Council so as to ensure that its action plan would offer ample opportunity for establishing points of contact between the processes carried out by the IACHR, the Council, and other actors in the IAHRS, and emphasized that its process of reform would be based on three basic principles:

· Broad participation by all interested actors in the process of review of rules, practices, and policies implemented by the IACHR;

· Consideration of all inputs submitted by the various actors and the adoption, in an independent and autonomous manner, of decisions conducive to the best performance of its mandate; and
· The importance of making all its activities as effective as possible.

36. On August 25, 2012 the IACHR published four consultation modules on subjects covered in its Rules of Procedure, i.e., individual petitions and cases, precautionary measures, monitoring country situations, promotion and universality. It also published a fifth consultation module on other aspects relating to strengthening the System . Based on this consultation, a total of 11 observations were received from the Member States in addition to observations from about 100 organizations and individuals.

37. As part of its process for obtaining inputs for institutional strengthening, during the months of August and September 2012 the IACHR convened five subregional forums in coordination with actors in the Mesoamerican, Andean, Southern Cone, Caribbean, and North American regions:

a. August 22-23, 2012, Bogota, Colombia Forum;

b. September 7, 2012, Santiago, Chile Forum;

c. September 11, 2012, San Jose, Costa Rica Forum;

d. September 14, 2012, Mexico City Forum;
 and
e. September 23, 2012, Port of Spain, Trinidad and Tobago Forum.

38. The forums provided broad opportunities for discussion open to all users of the System and parties interested in strengthening it, with the participation of senior officials and Ministers of State. Members of the Commission and its Executive Secretariat attended all of the forums; members of the Inter-American Court of Human Rights attended the forums in Bogotá and San José; a member of the European Court of Human Rights and Fundamental Freedoms participated in the forum in Bogota; and the Director of the Inter-American Institute of Human Rights (IIHR) participated in the forum in San Jose.  Speakers at the forums included a total of 122 individual experts and organizations from civil society: 27 in Bogota, 9 in Santiago, 32 in San Jose, 47 in Mexico, and 7 in Port of Spain; added to this are dozens of organizations that attended the forums and events.

39. Parallel to the forum in Mexico, on September 13-14 a meeting was held in Mexico City with the participation of delegates from 21 of the Organization’s Member States
 and 26 representatives from civil society. The purpose of the meeting was to identify trends, proposals, and opinions on strengthening the work of the IACHR.

40. Besides the forums convened by the IACHR, non-state entities have organized activities on strengthening with the participation of members of the IACHR and its Executive Secretariat. For example, a meeting was held on October 15, 2012 in Washington, D.C. on the future of the IAHRS under the auspices of the American University School of Law and 34 law schools. On the following day, the Due Process of Law Foundation, the Red Latinoamericana y del Caribe para la Democracia, and the Instituto de Defensa Legal organized a meeting on the subject in Lima, Peru.
41. On October 30, 2012 the Commission held two public hearings at OAS headquarters to discuss the subject of strengthening the System. 

42. The recommendations and observations of the Special Working Group, the Member States, civil society organizations, victims, and other participants in the IAHRS, as presented at the forums, in open consultations of the IACHR, at meetings organized by other entities or organization, and generally inputs from the inter-American human rights community provided the IACHR with valuable ideas for improving the System. After evaluating them, on October 24, 2012 the Commission presented to the Permanent Council its document “Reply…regarding the recommendations contained in the report of the Special Working Group to Reflect on the Workings of the IACHR with a View to Strengthening the Inter-American Human Rights System” (CP/INF.6541/12 corr. 1).  In that document, the Commission outlines the changes in regulatory provisions, policies, and institutional practices that make up its reform agenda for the two-year period 2012-2013.
43. The reform process will continue during the first half of 2013 in the belief that some of the System’s procedural institutions require substantial revision, in order to further their development and ensure the attainment of their useful purpose, always with the certainty that the conclusion and results of this exercise will be of benefit to all participants in the System.
44. Finally, the Commission wishes to recognize the Member States, civil society organizations, academia, and other interested parties for the extraordinary energy and resources they have invested to make reform of the IACHR a reality, as well as their willingness to contribute to the protection and promotion of human rights in the Americas.
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� The audio recordings and presentations from the seminar of May 30, 2012 are available at: � HYPERLINK "http://www.oas.org/es/cidh/actividades/seminario2012audios.asp"��http://www.oas.org/es/cidh/actividades/seminario2012audios.asp�
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� See information on the Bogota forum at � HYPERLINK "http://www.oas.org/es/cidh/fortalecimiento/seminarios.asp"��www.oas.org/es/cidh/fortalecimiento/seminarios.asp� and � HYPERLINK "http://www.oas.org/es/cidh/fortalecimiento/foros.asp"��www.oas.org/es/cidh/fortalecimiento/foros.asp�.   


� See information on the Santiago forum at � HYPERLINK "http://www.oas.org/es/cidh/fortalecimiento/seminarios.asp"��www.oas.org/es/cidh/fortalecimiento/seminarios.asp#tabSantiago�.    


� See information on the San Jose forum at � HYPERLINK "http://www.oas.org/es/cidh/fortalecimiento/seminarios.asp"��www.oas.org/es/cidh/fortalecimiento/seminarios.asp#tabCR�.     
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